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PER CURI AM *

Pursuant to a witten agreenent, John M Beaird pl eaded
guilty to one count of wire fraud, and aiding and abetting, in
violation of 18 U S.C. 88 1343 and 2. The district court
sentenced himto the statutory maxi mum prison term of 60 nonths,
i nposed a three-year supervised-release term and ordered himto
pay a total of $465,806 in restitution. O the restitution
ordered, $200,000 in attorney’s fees and litigation expenses,

associated with assistance to the FBI in the investigation of

" Pursuant to 5THOR R 47.5, the court has determ ned that
this opi nion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.
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Beaird’ s offense, was to be paid to Canden Capital Mortgage, |nc.
(“Canden”). Beaird now appeal s.

For the first tinme on appeal, Beaird contends that his
sentence was i nproperly increased under the Sentencing Quidelines
based on facts that were not charged in his indictnment, not
submtted to a jury, and not admtted by him GCting a |line of

authority running from Apprendi v. New Jersey, 530 U S. 466

(2000), to United States v. Booker, 125 S. C. 738 (2005), he

mai ntains that this violated his Sixth Anendnent jury-trial

right. The record reflects, however, that Beaird know ngly and
voluntarily waived his right to appeal his sentence, pursuant to
a waiver provision in his plea agreenent. Such waiver provisions

renmain valid in the aftermath of Booker. See United States V.

Cortez, No. 04-10152, 2005 W. 1404944 (5th G r. June 16, 2005).
For purposes of waiver-of-appeal provisions, Booker does not
alter the neaning of the term“statutory maxi num” which we
afford its “natural and ordinary neaning of ‘the upper limt of
puni shnment that Congress has |legislatively specified for

violations of a statute.”” 1d. (citing United States v. Rubbo,

396 F.3d 1330, 1334-35 (11th Cr. 2005)). W uphold the waiver
W th respect to Beaird s Booker chall enge and his Sentencing
Gui del i nes argunents.

For the first time on appeal, Beaird argues that the
district court erred in ordering himto pay restitution to
Canden, in the formof attorney’s fees and other litigation

expenses, that anounted to “consequential” damages. It is true
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that a victimcannot recover “consequential” danages as

restitution in a crimnal case. See United States v. Onyi eqgo,

286 F.3d 249, 256 (5th GCr. 2002). Both Beaird and the
Governnent, however, overlook the fact that the district court
applied 18 U.S.C. §8 3663A(b)(4) of the Mandatory Victins
Restitution Act (“MVRA’) of 1996. The plain | anguage of 18
US C 8 3663A(b)(4) directs the sentencing court in certain
cases, including fraud cases, to require the defendant to
“reinmburse the victimfor . . . other expenses incurred during
participation in the investigation or prosecution of the

of fense.” Because that is precisely what the district court did

in Beaird's case, no plain error is evident. See United States

v. Calverley, 37 F.3d 160, 162-64 (5th GCr. 1994) (en banc);

United States v. dano, 507 U S. 725, 732 (1993).

For the first tinme on appeal, Beaird contends that the
district court erred by not sua sponte continuing his sentencing
hearing when a third PSR addendumwas filed only six days before
the schedul ed hearing. He argues that he was prejudi ced by not
having time to verify and object to the information in the
addendum which allegedly resulted in a 13-1evel offense-|evel
i ncrease under the Guidelines. Because the third addendum deal t
only with Canden’s request for restitution, however, Beaird s
contention is not supported by the record, and he cannot show

plain error as to this claim See Calverley, 37 F.3d at 162-64.

The judgnent of the district court is AFFI RVED



